CARR E A\D MARY DANN  ET AL
| BLA 98- 372 Deci ded Decenber 18, 1998

Appeal fromtwo Decisions of the Dstrict Manager, Hko (Nevada) FHeld
Gfice, Bureau of Land Managenent, dated May 26, 1998, and two Deci sions of
the Assistant Dstrict Manager, Hko Held Gfice, dated April 2, 1998,
requiring the renoval of structures and other property, assessnent of
admni strative costs and costs for rent or rehabilitation of |ands, and
other costs or penalties for trespass on public |ands agai nst Carrie and
Mary Dann, the Dann Ranch, and the Dewey Dann Estate. N 60788; N 62245;

T- NV-010- 98- 11- 005; T- Nv-010- 91- 3- 003.

Affirned.
1. Trespass: Generally

Lhder 43 CF. R 8§ 2920. 1-2(a), any use, occupancy or
devel opnent of the public |ands, other than casual use,
w thout authorization, shall be considered a trespass.
"Casual use" includes only short-termnoncomer ci al
activity, 43 CF R 8 2920.0-5(k). Were the record
shows that unaut hori zed use included | ong-termgrazi ng
and the erection of buildings, it was not casual use.
Even though the parties nay have used the | and under
the belief that this was Véstern Shoshone | and and not
public land, their good faithis irrelevant to
[iability for trespass, but nay be considered only as
to whether the trespass was intentional .

2. Trespass: Measure of Danages

Anyone properly determned by BLMto be in trespass
shall be liable to the Lhited Sates for (1) the

rei noursenent of all costs incurred by the Uhited
Sates in the investigation and termnation of a
trespass; (2) the rental value of the |ands for the
tine of the trespass; and (3) either rehabilitation of
the | ands harned by the trespass or paynent of costs
incurred by the Lhited Sates in so doi ng.
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APPEARANCES.  Deborah Schaaf, Esg., Indian Law Resource Center, Hel ena,

Mont ana, for Appellants; Bruce HII, Esg., Ofice of the Solicitor, US
Departnent of the Interior, Salt Lake dty, Wah, for the Bureau of Land
Managenent .

(PN ON BY ADM N STRATI VE JUDEE THRRY

Mary and Carrie Dann (Danns or Appel lants), on their own behal f and on
behal f of the Wstern Shoshone Def ense Project, the Dann Ranch, and the
Dewey Dann Estate have appeal ed two May 26, 1998, Decisions of the Dstrict
Manager, H ko (Nevada) Held Gfice, Bureau of Land Managenent (BLMN),
requiring the renoval of structures, the assessnent of rehabilitation fees
and/or rent, and other costs or penalties for trespass wthin secs. 4, 10,
and 34, T. 286N, R 49 E, Munt Dablo Mridian (M. nsolidated wth
this appeal fromthe Ostrict Manager's My 26, 1998, Decisions is an
appeal by Mary and Garrie Dann fromtwo April 2, 1998, Decisions of the
Assistant Dstrict Manager, Hko FHeld fice, in which he deternmined the
Dewey Dann Estate and the Dann Ranch, of which Appellants are parti al
owers, to be liable for separate amounts of $66, 725. 23 and $288, 191. 78 for
unaut hori zed | ivestock grazing, for making i nproper inprovenents on public
land in the Buckhorn al | ot nent (T-Nv-010-98-11-005), and for the
unaut hori zed grazing of |ivestock apart fromthe Dewey Dann Estate on
public land (T-NV-010-91-3-003). In their identical appeals to both the
April 2, 1998, and My 26, 1998, [ecisions, Appellants do not deny the
grazing or inprovenents have occurred but assert their rights as Shoshone
Indians to this use of ancestral |ands.

O February 19, 1998, BLMissued a Notice of Trespass to each of the
Appel l ants. Each Notice provided, in pertinent part:

The Lhited Sates of Amwrica, through the Bureau of Land
Managenent, Hko FHeld Ofice, 3900 E Idaho ., Hko, Nevada,
89801, has instituted trespass proceedi ngs pursuant to Title 43
R 8§ 2920. 1- 2, under the authority of the Federal Land Policy
and Managenent Act, agai nst certai n unaut horized property
general |y described as seni-pernmanent structures, tents,
abandoned vehi cles, corrals, trailers, agricultural products, and
ot her personal property |ocated on the fol |l ow ng described | ands
under the jurisdiction of the Bureau of Land Managenent .

T 28N, R 49 E, MMSection 4, NI/2 Section 10, NEV 4NN/ 4 T.
29N, R 49 E, MMSection 34, Sl/2SW/4, SN/ 4SEL 4

WHREAS, the existence of said property upon said | ands
constitutes unlawful trespass and interferes wth the proper and
efficient nanagenent of said lands, and in addition thereto
establishes liability to the Lhited Sates for the unauthori zed
use and occupancy of said | ands.
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NOW THEREFCRE, PLEASE TAKE NOTNTCE that all said property is
hereby required to be renoved fromsaid land on or prior to 30
days fromdate of this Notice and in the absence of such renoval
by such tine, the Lhited Sates, in order to renove public hazard
and prevent further trespass upon said land, wll wthout further
or any additional notice of any kind whatsoever and w t hout
liability take possession, destroy, or renove said property at
the owner's expense.

The Lhited Sates wll al so take possession of and renove
any personal property of value that may be found on the prem ses,
or said land, by the renoval date given in this Notice, and w |
store said personal property, at the ower's expense, at a
| ocation to be determned by the authorized officer. Such
property may be clained within 30 days after renoval, after
paynent of trespass liability including storage expenses as nay
accrue. Failure to claimsaid property wthin the specified tine
Wl constitute abandonnent, and said property shal | becone the
property of the Lhited S ates.

Failure to renove said property by the renoval date and
resol ve trespass liability may result in trespass penalties and a
citation for the owners appearance before a designated Lhited
Sates magi strate who nay 1 npose a fine of not nore that $1, 000,
or inprisonnent of not nore than 12 nonths, or both, under Title
43 PR § 9262. 1.

Wien Appel lants failed to renove their property fromthe public | ands
or resolve trespass liability wthinthe requisite tine, BLMi ssued
trespass decisions. The My 26, 1998, Decisions appeal ed from provide in
identical language, in pertinent part:

O February 19, 1998, you were advi sed by personal service
of a Notice of Trespass that the Lhited Sates of Amwrica,
through the Bureau of Land Managenent, had instituted trespass
proceedi ngs agai nst you for the unauthorized use of public |and
pursuant to 43 GFR 2920. 1-2 under the authority of the Federal
Land Policy and Managenent Act of 1976.

The purpose of the Notice of Trespass was to allowtine in
whi ch to provide evidence or other infornation as to why you nmay
not be in trespass as alleged. No infornmation was provided that
was sufficient to disprove this allegation.

Accordingly, you wll be held liable for fair narket val ue
rent of the public lands, costs of renoval of sem -pernanent
structures, tents, trailers, abandoned vehicles, other personal
property and unauthorized itens, as well as rehabilitation of the
| ands danmaged by your activity, and admnistrative costs incurred
by the Bureau as a consequence of your activity.

(Decision at 1.)
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Inthe April 2, 1998, Oder to Renove and Denand for Paynent,
enunerated as T-NV-010-91-3-003 (April 2 Decision (1)), the Assistant
Dstrict Manager, Hko FHeld Gfice directed Mry and Carri e Dann to renove
all unauthorized livestock wthin 15 days fromthe South Buckhorn, Geyser,
Scott's Qi ch, Thomas Qeek, and Safford Gounty Allotnents in the H ko
Dstrict, and fromportions of the Argenta and Garico Lake Allotnents in
the Battle Muntain Gazing Dstrict. (April 2 Decision (1) at 3.) The
Deci sion al so required the renoval of all unauthorized i nprovenents nade by
the Danns in the South Buckhorn Allotnent. The renoval was to commence
w thin 30 days of the Decision and be conpl eted within 180 days. Id. at 4.

Fnally, this Decision denanded paynent of $288,191.78 to the Lhited
Sates wthin 30 days as a fee due for wllfully grazing |ivestock on
public lands w thout authorization. Id.

In a second April 2, 1998, O der to Renove and Denand for Paynent,
enunerated as T- NV-010-98-11-005 (April 2 Decision (2)), issued to the
Dewey Dann Estate and Dann Ranch c¢/o Carrie Dann, Mary Dann, R chard Dann,
Qifford Dann, Toni Seve, and Lori Seve, the Assistant O strict Manager,
Hko FHeld Gfice, nmade the sane two demands of the Dann Ranch and Dewey
Dann Estate wth respect to the renoval of cattle and i nprovenents as he
had of Mry and Carrie Dann in the April 2 Decision (1) above. (April 2
Decision (2) at 3.) The only difference was that the paynent denanded
w thin 30 days of the Dewey Dann Estate and the Dann Ranch was in the
anount of $66, 725.23. |d.

Intheir Satenents of Reasons (SOR for appeal to the Board, which
are identical in each case, Appellants do not assert that their cattle were
not grazing at the tines and pl aces all eged, nor do they claimthat the
range and ot her inprovenents cited had not been constructed. Appellants
al so make no claimthat they had any authorization fromBLMto graze or
construct inprovenents on the public land. Rather, Appellants claimin
their SORthat they "do not accept that the Wstern Shoshone peopl e have
freely entered into a relationship of trusteeship wth the Lhited Sates by
which the Lhited Sates nmay validy dispose of Véstern Shoshone | ands and
resources or interfere wth VWstern Shoshone traditional cultural practices
w thout Véstern Shoshone consent.” (SCRat 2.) Appellants claimthe
Lhited Sates fiduciary obligation toward the Vst ern Shoshone nust be
evaluated in light of the 1863 Treaty of Ruby Valley, 18 Sat. 689, which
they claimobligates the Lhited Sates to acknow edge and respect Véstern
Shoshone | and use patterns. (SCRat 3.) The Danns clai mthat
international human rights lawto which the Lhited Sates i s bound
obligates the Lhited Sates to safeguard al |l aspects of indi genous peopl es'
cul tures, including those aspects related to | and use and productive
economc activities. 1d.

Appel lants claimthat inlight of the Lhited Sates' |egal
responsi bilities, the Decisions appeal ed fromare contrary to the fiduciary
responsi bilities to which BLMis obligated on behal f of the Wstern
Shoshone. (SCRat 4.) Inthat regard, the Danns argue that these
Decisions are part of a concerted effort by BLMofficial s to prevent
st ern Shoshone peopl e
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fromusi ng Vst ern Shoshone ancestral |ands for cultural and spiritual
practices and in accordance wth land tenure patterns. 1d. Further, the
Danns clai mthat the structures and ot her personal property that are the
subj ect of these Decisions are part of cerenonial areas used by the Véstern
Shoshone since tine imenorial and are integral to their traditional
cultural and spiritual practices. 1d. Fnally, Appellants cla mthat
“[t]he BLMis engaged in a pattern of conduct that woul d deprive them of
their cultural and spiritual identity as Véstern Shoshone, break their
cultural bonds with the Iand that sustains them and destroy themas Indian
people.” Id.

In response, BLMclains that it "fully recognizes its responsibilities
toward the Tribes." (Response to Petitioner's Reply (Response) at 1.) It
points out, however, that tribal land is neither directly nor indirectly
inplicated in these Decisions, and no recogni zed Tri be has nade an
appearance in these appeals. BLMstates that Appellants refuse to
recogni ze that these are public lands, and they feel no conpul sion to seek
aut hori zation fromBLMto use these lands. (Response at 2.) BLMfurther
urges that the Departnent of the Interior's trust responsibility "certainly
cannot be read to include allowng individual tribal nenbers toillegally
occupy public lands.” 1d.

An understandi ng of the history of the Wstern Shoshone clains is
hel pful in addressing the issues related to Appellants. In 1945 Qongress
passed the Indian Qains Conmssion Act, 60 Sat. 1049 (1946), 25 US C §8§
70-70V (1963 and Supp. 1982), "to dispose of the Indian clains problemwth
finality." HR 1466, 79th Gong., 1st Sess., at 10 (1945). The Act gave
the Cormission jurisdiction to render damage awards for the taking of
aboriginal title. The Wstern Shoshone claim brought before the
Gonmissi on in 1951 by the TeMbak Band, was based upon the loss of title to
lands in Nevada, Galifornia, Golorado, |daho, Wah, and Woning and
included the land described in the Treaty of Ruby Valley, supra, entered
into in 1863 between the Lhited Sates and the Vstern Bands of Shoshone
| ndi ans.

In Shoshone Tribe v. Lhited Sates, 11 Ind. d. Corm 387, 416 (1962),
the Indian Qains Commssion held that the aboriginal title of the Wstern
Shoshone | and had been extinguished in the latter part of the 19th century.

In a subsequent deci sion, the GCommission awarded t he Vst ern Shoshone
Indians in excess of $26 million. Wéstern Shoshone Identifiable Goup v.
Lhited Sates, 40 Ind. d. Gomm 318 (1977). In 1979, the Gourt of dains
affirned this anard in TeMbak Band of Wéstern Shoshone Indians v. ULhited
Sates, 219 G. d. 346, 593 F. 2d 994. n Decenber 6, 1979, the derk of
Qourt certified the anard to the General Accounting Gfice. This act of
certification caused the automatic appropriation of the anmount of the
award, whi ch was deposited in an interest bearing account in the Treasury
of the Lhited Sates. The act of certification provided that the Secretary
of the Interior, in consultation wth the Wstern Shoshone, woul d provi de a
plan for the paynent of the noney. To date, the Véstern Shoshone have
refused to cooperate in formulating a plan or in accepting the noney.
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In a case nearly identical to the case now before the Board, the
Lhited Sates brought a trespass action agai nst the sane Dann sisters in
1974 for grazing livestock on public land wthout the necessary grazi ng
permts. The Dann sisters clained aboriginal title tothe land. The
Lhited Sates Dstrict Gourt for the Dstrict of Nevada rul ed agai nst the
Danns, ruling that aboriginal title had been extingui shed by the Indi an
Qains Cormission's judgnent in 1962. The Nnth Qrcuit disagreed and
reversed the Ostrict Gourt, holding that the extingui shnrent question had
not been decided. ULhited Sates v. Dann, 572 F.2d 222 (9th dr. 1978). n
renand the Ostrict Gourt held that aboriginal title had in fact been
extingui shed when the final award of the CGonm ssion had been certified for
paynent and deposited in a trust account for the Véstern Shoshone. O a
second appeal, the Nnth drcuit again reversed, holding that the title had
not been extingui shed because "paynent” had not been actual |y "recei ved' by
the VWéstern Shoshone, although it had been pl aced in the possession of the
Secretary of the Interior in atrust account. hited Sates v. Dann, 706
F.2d 919 (9th dr. 1983).

The Lhited Sates Suprene Gourt granted certiori "to resol ve the
guestion of whether the certification of the anward and appropriati on under
§ 724 constitutes paynent under 822(a)." ULhited Sates v. Dann, 470 U S
39, 44 (1985). The Suprene Gourt reversed the Nnth drcuit decision and
hel d that, "Qice the noney was deposited in the trust account, paynent was
effected.” 1d. at 50. The Suprene Gourt renanded the matter to the Nnth
Gdrcuit. The Nnth drcuit, noting that the Suprene Gourt had spoken,
reversed its prior decision and declared: "Nowthat the Suprene Gourt has
nade cl ear that the Véstern Shoshone cl ai mhas been paid, we cannot avoid
the rule of Genmil| that paynent for the taking of a [sic] aboriginal title
establishes that the title has been extinguished.” ULhited Sates v. Dann,
873 F.2d 1189, 1194 (9th dr. 1989). The Nnth drcuit then proceeded to
find that the nost appropriate date for the extingui shnent of tribal title
was July 1, 1872, id. at 1198, and that individual Indians could not claim
grazing rights under a treaty where the treaty was between t he Gover nnent
and the tribe, and the treaty did not confer individual rights. 1d. at
1200. The Nnth Qrcuit concluded that "[p]aynent of that clai mbars the
Danns fromasserting the tribal title to grazing rights just as clearly as
it bars their asserting title to the lands.” 1d.

Subsequent to the 1989 Nnth drcuit Decision, the Nnth Qrcuit
deni ed a claimby the Véstern Shoshone National Gouncil and indivi dual
Vst ern Shoshone nenters that "the Treaty of Ruby Vall ey operates as an
i ndependent source of hunting and fishing rights and that those rights
survive the Shoshone Nation litigation." Wstern Shoshone National Gouncil
v. Mlini, 951 F.2d 200, 202 (9th dr. 1991), cert. denied, 506 US 822
(1992). The Nnth drcuit uphel d sunmmary judgnent agai nst the Véstern
Shoshone National Gouncil in that case, finding all issues relating to
title had been resolved in the Dann litigation. 1d. at 201,

[1, 2] The Danns have once agai n rai sed these sane i ssues on appeal .
Ve find they have been finally determined by the Suprene Gourt in Uhited
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Sates v. Dann, supra. Mreover, under 43 CF. R § 2920.1-2(a), any use,
occupancy or devel opnent of the public |ands, other than casual use,

w thout authorization, shall be considered a trespass. "Casual use"

i ncludes only short-termnoncommercial activity. 43 CF. R 8§ 2920.0-5(k).
Wiere the record shows that unaut horized use included | ong-termgrazi ng
and the erection of buildings, it was not casual use. Even though the
parties nay have used the | and under the belief that this was Véstern
Shoshone | and and not public land, their good faith is irrelevant to
liability for trespass, but nay be considered only as to whether the
trespass was intentional. See Mchael and Karen Rogers, 137 |BLA 131, 134
(1996). Anyone properly determned by BLMto be in trespass shall be
liable to the Lhited Sates for (1) the reinbursenent of all costs incurred
by the Lhited Sates in the investigation and termnation of a trespass;
(2) the rental value of the lands for the tine of the trespass; and (3)
either rehabilitation of the lands harned by the trespass or paynent of
costs incurred by the Lhited Sates in so doing. 43 CF.R 8§ 2920. 1-

2(2a)(1)-(3).

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decisions of
May 26, 1998, and April 2, 1998, finding Appellants in trespass, denandi ng
renoval of |ivestock and inprovenents, and assessi ng danages are affirned.

Janes P. Terry
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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